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CITIZENSHIP OF THE UNITED STATES. 

THE question has sometimes arisen: Who, upon the well- 
established principles of general law, are the citizens of a 
modern state ? Not necessarily all of the inhabitants ; for in the 
case of slavery (assuming, for the purposes of illustration, sla- 
very still to exist in parts of the world more or less civilized), 
the slaves are inhabitants but not citizens ; and in the case of 
subject peoples, like the Indian tribes in the United States, 
these subject peoples are inhabitants but not citizens ; and in 
the case of resident representatives or citizens of foreign states 
and their families, said representatives or citizens and their 
families are inhabitants but they are not citizens. A compre- 
hensive definition of citizenship in the abstract is that by Mr. 
Justice McLean in the celebrated Dred Scott case. He says : 
" The most general and appropriate definition of the term citi- 
zen is a freeman." This is true in the sense that all citizens 
are freemen, but not in the sense (alone important here) that all 
freemen are citizens. For foreigners in a state may be freemen 
but they are not citizens. Recognizing the distinction between 
the inhabitants of a state and its citizens, Mr. Caleb Cushing 
defines the latter as "the sovereign, constituent ingredients of 
the government," which of course only freemen, native or natu- 
ralized, can be. To the same effect speaks Mr. Chief Justice 
Waite in United States vs. Cruikshank. His words are : 

Citizens are members of the political community to which they be- 
long. They are the people who compose the community and who in 
their associated capacity have established or submitted themselves to 
the dominion of a government for the promotion of their general wel- 
fare and the protection of their individual as well as their collective 
rights. 

The question, however, may be seriously put, whether in this 
definition of citizenship by Mr. Cushing and the late chief jus- 
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tice an important distinction has not been wholly overlooked. 
By predicating citizenship of those persons who constitute the 
" sovereign ingredients " of the state, who compose the " politi- 
cal community," — do they not restrict it to electors, to those 
invested with the suffrage ? The political community in a state 
differs from the civil community. It is less numerically, but it 
comprehends greater privileges. Membership therein implies 
the possession not only of the civil rights, but of the privilege 
of participating in the sovereignty ; whereas membership in the 
civil community alone implies merely the possession of the civil 
rights, i.e. the rights of personal security, of personal liberty 
and of private property. That neither Mr. Caleb Cushing nor 
Chief Justice Waite intended by his language thus to narrow 
the scope of citizenship is plain. The thought of each evidently 
was that sovereignty resides in the civil as well as in the political 
community. But the better opinion is otherwise. Thus says 
Sir Henry Maine : 

Nor again can sovereignty be said to reside in the entire community 
— an error to which French writers on public law seem especially liable. 
Their meaning may perhaps be that no body of individuals except the 
entirety of the people ought to be recognized as superior ; but a dogma 
like this is something very different from the statement of a fact ; and 
the truth is that no government corresponding with the description 
exists in the world. All polities are either monarchies or oligarchies, 
since even in the most popular women and minors are excluded from 
political functions. 1 

It would seem then that the citizens of a state would be more 
accurately defined as simply its members ; it not mattering in 
the least whether they be of the political or of the civil com- 
munity or of both. If of the first, they will belong to the class 
of active citizens, the voting and office-holding class; and if of 
the second, only to the class of passive citizens, the class of 
women and minors. Individuals belonging to neither of these 
classes are aliens. As such they may be either permanently 
resident in a state (as, for instance, a subject people), or only 
temporarily resident there (as, for instance, visiting foreigners), 

1 Papers, etc. (London, 1855), vol. 1, part 1, p. 30. 
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or altogether non-resident. Moreover, "citizenship" and "state 
membership " being convertible terms, the citizenship of a parent 
may truthfully be said to attach immediately at birth to a child 
born out of the jurisdiction of the parent's state ; for by a tem- 
porary absence from his state an individual manifestly does not 
lose his membership therein. 

The fact that in certain commonwealths of our own Union 
aliens are permitted to vote for United States officials — in other 
words are permitted to belong to the political community in the 
United States — is an anomaly. It is a question discussed in 
the sequel, whether or not the United States is characterized 
by the further anomaly that persons not members of either its 
civil or its political community (the Indians) possess, under the 
fourteenth amendment to the constitution, the rights of citizen- 
ship ; and by the still further anomaly, under the same amend- 
ment, that children born abroad, whose parents are citizens of 
the United States, are not themselves citizens thereof. 



Any discussion of United States citizenship naturally falls 
into two parts, corresponding to two historical periods : the first 
extending from the time of the adoption of the constitution of 
the United States to the time of the ratification of the four- 
teenth amendment thereto ; and the second, from the time of 
the ratification of said amendment to the present. During the 
early part of the first period, citizenship of the United States 
was a theme not widely canvassed. The reasons for this are 
obvious. In the first place, citizenship of the several common- 
wealths was then a theme relatively of much greater importance. 
Little anxiety was felt for the maintenance of the privileges and 
immunities of citizenship of the United States, provided those 
of citizenship of the several commonwealths were maintained. 
In the second place, the existence of such a thing as citizenship 
of the United States, in the sense of a citizenship independent 
of the citizenship of the several commonwealths, was hardly 
admitted. The federal constitution contained no definition of 
citizenship of the United States. It contained the provision 
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that " the citizens of each state shall be entitled to all the privi- 
leges and immunities of citizens in the several states," but this 
was simply a declaration to the several commonwealths that 
whatever rights they granted to their own citizens, those same 
rights, neither greater nor less, must they grant within their 
jurisdiction to citizens of other commonwealths. Under this 
provision a person going from one commonwealth into another 
acquired no other status than that held by the race or class to 
which he belonged in the commonwealth into which he went. 
Special privileges enjoyed by citizens in their own common- 
wealths were not secured to them in other commonwealths by 
this clause of the constitution. 

That in some sense a citizenship of the United States existed 
was nevertheless apparent from the words of the constitution 
itself ; such citizenship, though not defined in the constitution, 
being expressly recognized in the provision thereof that a person 
to be eligible to the position of representative in Congress must 
have been " seven years a citizen of the United States " ; also 
in the provision that a person to be eligible to the position of a 
senator in Congress must have been "nine years a citizen of 
the United States " ; and finally in the provision that no person 
shall be president of the United States "excepting a natural 
born citizen or a citizen of the United States at the time of the 
adoption of the constitution." Concerning citizenship of the 
United States, Story wrote in his commentaries : 

It has always been well understood among jurists in this country that 
the citizens of each state constitute the body politic of each community, 
called the people of the states ; and that the citizens of each state in the 
Union are ipso facto citizens of the United States. 

Upon an explanation so extremely guarded — not to say un- 
certain — had this question rested for forty years. 

About the year 1830 began a time of more energetic dis- 
cussion of citizenship of the United States. This discussion 
was incident to that of a broader theme, namely, the nature of 
the Union ; but it was none the less thoroughgoing, at least on 
the side of state rights. The position taken by that side was 
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that the individual was a citizen of the United States only as he 
was a citizen of some one of the several states or territories ; in 
other words, that there was no such thing under the constitu- 
tion as a citizenship of the United States independent of citi- 
zenship of the several commonwealths. Said Mr. Calhoun in his 
speech on the "force bill," delivered in 1833 : 

If by citizen of the United States he [Senator Clayton, of Delaware] 
means a citizen at large, one whose citizenship extends to the entire 
geographical limits of the country without having a local citizenship in 
some state or territory, a sort of citizen of the world, all I have to say 
is that such a citizen would be a perfect nondescript ; that not a single 
individual of this description can be found in the entire mass of our 
population. Notwithstanding all the pomp and display of eloquence on 
the occasion, every citizen is a citizen of some state or territory, and as 
such, under an express provision of the constitution, is entitled to all 
privileges and immunities of citizens in the several states ; and it is in 
this and no other sense that we are citizens of the United States. 1 

A modification cf this theory of the state-rights school con- 
cerning citizenship of the United States was introduced by Mr. 
Justice Curtis, of the United States Supreme Court, in his dis- 
senting opinion in the Dred Scott case, decided in 1857. Mr. 
Curtis took the bold position that citizenship of the United 
States was dependent entirely upon citizenship of some one of 
the several states as such. In this he went beyond Mr. Calhoun, 
who conceded citizenship of the United States in the case of 
individuals already citizens, not merely of states as such, but 
of territories. Mr. Curtis's language is : 

The constitution having recognized the rule that persons born within 
the several states are citizens of the United States, one of four things 
must be true : 

(1) That the constitution itself has described what native-born per- 
sons shall or shall not be citizens of the United States ; or 

(2) That it has empowered Congress to do so ; or 

(3) That all free persons born within the several states are citizens 
of the United States ; or 

(4) That it is left to each state to determine what free persons born 
within its limits shall be citizens of such state and thereby be citizens of 

1 Works II, 242. 
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the United States. . . . The last of these alternatives, in my judg- 
ment, contains the truth. ... It must be remembered that, though 
the constitution was to form a government, and under it the United 
States of America were to be one united sovereign nation to which loy- 
alty and obedience on the one side, and from which protection and 
privileges on the other, would be due, yet the several sovereign states, 
whose people were then citizens, were not only to continue in existence, 
but with powers unimpaired, except so far as they were granted by the 
people to the national government. 

Among the powers unquestionably possessed by the several states was 
that of determining what persons should and what persons should not be 
citizens. 

Mr. Calhoun and Mr. Curtis agreed in the opinion that the 
power of Congress, under the constitution, "to establish an 
uniform rule of naturalization" was simply the power "to 
remove the disabilities of foreign birth ; " the several common- 
wealths being at perfect liberty to determine in every instance 
whether or not the individual from whom such disabilities 
had been removed should become a citizen. This view directly 
conflicted with the view expressed by Mr. Chief Justice Mar- 
shall, in 1832, in Gassies vs. Ballon, viz., that a (naturalized) 
citizen of the United States residing in any state of the Union 
was a citizen of that state. For, according to Marshall's view, 
naturalization by the United States and residence within a state 
were of themselves sufficient to make the naturalized person a 
citizen of any one of the several states. 

Nowhere more clearly than in these respective views of Curtis 
and Marshall appears the irreconcilable difference which ob- 
tained between the advocates of state rights and their opponents 
on the question of citizenship of the United States. For the 
former, the primary consideration was always the several states ; 
for the latter, the United States. In the opinion of the one, 
state citizenship being given, citizenship of the United States 
ensued as an incident ; and in the opinion of the other, citizen- 
ship of the United States being given, the ensuing incident was 
state citizenship. In the contest between the two schools, how- 
ever, this circumstance was noticeable : the advocates of state 
rights were as a rule able to make plain what in their judgment 
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was meant by the expression, citizenship of the United States ; 
whereas what this expression meant to their opponents these 
opponents themselves were at no small loss to determine. 

In all this the War of the Rebellion and the necessity conse- 
quent thereon of some legislation investing the negro race with 
citizenship, both state and national, produced a change. The 
believers in a citizenship of the United States which was inde- 
pendent of the citizenship of the several states — a primary 
United States citizenship, such as that named by Chief Justice 
Marshall in Gassies vs. Ballon, to which state citizenship was 
a mere incident — had their opportunity and proceeded to im- 
prove it. In January, 1866, Senator Lyman Trumbull, of 
Illinois, introduced in the Senate a bill — afterwards famous 
as the " civil rights act " — which among other things declared : 

All persons bom in the United States and not subject to any for- 
eign power, excluding Indians not taxed, are citizens of the United 
States ; and such citizens of every race and color without regard to any 
previous condition of slavery or involuntary servitude, except as a pun- 
ishment for crime whereof the party shall have been duly convicted, 
shall have the same right in every state and territory in the United 
States to make and enforce contracts, to sue, be parties and give evi- 
dence, to inherit, purchase, lease, sell, hold and convey real and per- 
sonal property, and to full and equal benefit of all laws and proceedings 
for the security of person and property, as enjoyed by white citizens. 

Commenting on the above, Mr. Trumbull said : 

But, sir, what rights do citizens of the United States have ? To be a 
citizen of the United States carries with it some rights ; and what are 
they? They are those inherent fundamental rights which belong to free 
citizens or freemen in all countries, such as the rights enumerated in this 
bill ; and they belong to them in all the states in the Union. The right 
of American citizenship means something. 1 

And again : 

What are they [i.e. the rights of a citizen of the United States] ? 
The right of personal security, the right of personal liberty, and the 
right to acquire and enjoy property. 

1 Congressional Globe, 1st Sess. 39th Cong. p. 1757. 
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The side of state rights, in the debate on Mr. Trumbull's bill, 
was ably represented by Mr. Reverdy Johnson, of Maryland. 
He took a position on the question of citizenship of the United 
States which he declared to be identical with that of Mr. Jus- 
tice Curtis in the Dred Scott case. Thus, when Mr. Trumbull 
said : 

I understand him [Mr. Johnson] to assume the position that even 
now, since the abolition of slavery, it does not follow that persons born 
in the United States and born free are citizens of the United States ; 
and consequently that it is not competent for Congress by law to make 
them citizens. Did I understand the senator correctly? 

Mr. Johnson responded : " Yes, sir, I maintain the doctrine of 
Judge Curtis." * However, on being pressed by Mr. Trumbull 
to explain his statement of some days back that, slavery abol- 
ished, the negroes were just as much citizens of the United 
States as though slavery had never existed, he conceded that, 
"so far as the United States are concerned, all persons born 
within the limits of the United States are to be considered as 
citizens, and that without reference to the color or race ; after 
the abolition of slavery, the negro stands precisely in the con- 
dition of the white man." 2 What he contended for, he said, 
was that citizenship of the United States, in consequence of 
birth, did not make the party a citizen of the state in which he 
was born unless the constitution and laws of the state recognized 
him as a citizen ; that the status of a citizen of the United 
States, not at the same time a citizen of one of the states, 
differed from the status of a citizen of the United States who 
as such should be a citizen of the state of his residence. 

In many respects this was true ; but, as will be apparent to 
every one, it was not the doctrine of Justice Curtis — not the 
doctrine which Mr. Johnson had maintained in his speech, and 
which he had admitted that he had maintained in reply to the 
question by Mr. Trumbull. Mr. Johnson's doctrine was in fact 
a modification both of the doctrine of Mr. Calhoun and of that 

1 Congressional Globe, 1st Sess. 39th Cong. p. 1779. 

2 Ibid, p. 1780. 
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of Justice Curtis. It postulated a citizenship of the United 
States which was independent of a citizenship of a state, and 
in so far was identical with the doctrine of Mr. Trumbull. 
Where it differed from Mr. Trumbull's doctrine was in what 
it further postulated, viz., a citizenship of the United States 
which was not only independent of state citizenship but distinct 
and separate therefrom in its privileges and immunities. This 
involved a denial of Mr. Trumbull's assertion that, citizenship 
of the United States being given, state citizenship, with its 
privileges and immunities, flowed therefrom as an incident, and 
that it was by virtue of his citizenship of the United States that 
the individual possessed the rights of personal security, personal 
liberty and private property. 

An interesting and withal somewhat difficult question con- 
cerning citizenship of the United States arose in the debate on 
the civil rights bill. The question regarded the interpretation 
of the naturalization clause in the constitution, and was this : 
Supposing the negro not to acquire citizenship through the mere 
removal of the disabilities of slavery (as is the opinion of many), 
can he be invested with it under that clause of the constitution 
which authorizes Congress "to establish an uniform rule of 
naturalization " ? The contention by Mr. Trumbull was that he 
could, for the reason, first, that " a collective naturalization may 
take place of a class- of persons, natives of the country or other- 
wise, and who, without any act on the part of the individuals, 
may be made citizens ; " 1 and for the reason, second, that spe- 
cific instances of such collective naturalization could be named. 
Certain Choctaw Indians were made citizens by treaty, Septem- 
ber 27, 1830; certain Cherokee Indians were made citizens by 
treaty, December 29, 1835 ; and every member of the Stock- 
bridge tribe of Indians was made a citizen by act of Congress, 
March 3, 1843. Besides these instances of a collective naturali- 
zation of natives, Mr. Trumbull cited some of a collective natu- 
ralization of foreigners by annexations of territory, as in the 
case of the inhabitants of Louisiana, Florida and Texas. 

1 Lawrence's Wheaton on International Law, p. 899. 
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Other senators, among them Mr. Johnson, did not concur in 
the opinion of Mr. Trumbull that the negro could be invested 
with citizenship by naturalization. To them, naturalization, in 
the sense of that word in the constitution, was simply the 
removal of alienage according to some uniform rule. The 
negro was not an alien and hence could not be naturalized. 
The same thing was said concerning the Indian. As for the 
inhabitants of Louisiana, Florida and Texas, they in each in- 
stance became citizens either by treaty or special act of Con- 
gress whereby their alienage was removed, but not in accordance 
with any uniform rule and therefore not by naturalization. 

Those who suggested that the negro could not acquire citizen- 
ship through the simple removal of the disability of slavery did 
so on the ground, largely, that the Dred Scott decision, which 
denied citizenship to all free persons of color in the United 
States, descendants of slaves, still stood as a precedent for judi- 
cial action. The arguments of this class of persons, reinforced 
by those of that class who did not regard the negro as in a situa- 
tion to be naturalized, led to the insertion in the fourteenth 
amendment of a clause declaring who are citizens of the United 
States. This amendment originated in the House of Repre- 
sentatives. In the form in which it came to the Senate, the 
now familiar words : " All persons born or naturalized in the 
United States, and subject to the jurisdiction thereof, are citi- 
zens of the United States and of the state wherein they reside " 
were not a part of it. These words, with the exception of " or 
naturalized," were proposed as an amendment by Senator How- 
ard, of Michigan. " They settle," said he, " the great question 
of citizenship and remove all doubt as to what persons are or 
are not citizens of the United States. This has long been a 
great desideratum in the jurisprudence and legislation of this 
country." l So far as the negro was concerned, Mr. Howard 
was clearly correct in his statement that by his amendment 
(which completely annulled the Dred Scott decision) the great 
question of citizenship was relieved of doubt. Concerning the 
1 Congressional Globe, 1st Sess. 39th Cong. p. 2890. 
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Indian, however, as much could not properly be said ; for the 
phrase, "persons subject to the jurisdiction thereof," i.e. of the 
United States, could very reasonably be interpreted to include the 
Indians. Impressed with this, Senator Doolittle, of Wisconsin, 
moved to amend Mr. Howard's amendment by inserting after 
the word "thereof" the words "excluding Indians not taxed," 
remarking that the senator from Michigan, he presumed, did 
not intend by his amendment to include the Indians. 1 And by 
Mr. Trumbull, who earnestly opposed the motion of Mr. Doo- 
little, the only reason given why Mr. Howard's amendment did 
not include the Indians was that "subject to the jurisdiction" 
of the United States meant "subject to the complete jurisdic- 
tion " of the United States, which the Indians were not ; be- 
cause the government of the United States did not pretend to 
take jurisdiction of murders and robberies and other crimes com- 
mitted by one Indian upon another. Said he : " It is only those 
persons who come completely within our jurisdiction, who are 
subject to our laws, that we think of making citizens." 2 

Since the passage of the act of 1885 giving the courts of the 
territories and of the United States jurisdiction of offences com- 
mitted by the Indians against one another, and since the Su- 
preme Court's decision in United. States vs. Kagama in 1886, 
sustaining said act, the force of the contention by Mr. Doolittle 
and others is perhaps more apparent. 

In view of the later events, particularly of the decision in the 
Slaughter House cases, it is not a little singular that in all the 
discussion that took place in Congress, both on the civil rights 
bill and the measure known as the fourteenth amendment, it 
occurred to hardly any one to question the correctness of Mr. 
Trumbull's repeated assertion that citizenship of the United 
States clothed the individual with the rights of personal secu- 
rity, personal liberty and private property, — those rights which 
are in their nature fundamental and which are possessed by 
freemen the world around. That clause of the measure under 
consideration which declared that " no person shall abridge the 

1 Congressional Globe, 1st Sess. 39th Cong. p. 2890. 2 Ibid. p. 2893. 
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privileges or immunities of citizens of the United States, a con- 
sideration of which would naturally have led to some discus- 
sion of the relative character of the privileges and immunities 
of citizens of a state and of the United States, was not debated 
at all. 1 Mr. Reverdy Johnson, it is true, discriminated between 
"the status of a citizen of the United States, who as such 
should be a citizen of some one of the several states," and that 
of a citizen of the United States who should not be a citizen 
of one of the states — a distinction involving all that was after- 
wards elaborated in the definition of citizenship of the United 
States given by the United States Supreme Court in the Slaugh- 
ter House cases. But this he did only under protest, as it 
were, and in order to reconcile statements otherwise contradic- 
tory. His views concerning citizenship were professedly those 
of Mr. Justice Curtis in the Dred Scott case. 



II. 

By the adoption of the fourteenth amendment to the federal 
constitution, two points were placed beyond controversy : 

(1) That citizenship of the United States depends in no way 
upon citizenship in any state or territory, but merely upon birth 
in the United States coupled with subjection to the jurisdiction 
thereof, or upon naturalization. 

(2) That the negro is a citizen of the United States. 

There are others than the negro, however, whose status as 
to United States citizenship has perhaps been affected by the 
adoption of this amendment. The language of the amendment 

1 Mr. Hendricks: "Then I ask what it means when we speak of abridging the 
rights and immunities of citizenship. It is a little difficult to say and I have not 
heard any senator' accurately define what are the rights and immunities of citizen- 
ship." 

Mr. Reverdy Johnson : " I am decidedly in favor of the first part of the section 
which defines what citizenship shall be, and in favor of that part of the section which 
denies to a state the right to deprive any person of life, liberty or property without 
due process of law, but I think it quite objectionable to provide that no state shall 
make or enforce any law which shall abridge the privileges or immunities of citizen- 
ship of the United States, simply because I do not understand what will be the effect 
of that." — Congressional Globe, 1st Sess. 39th Cong. pp. 3039-3041. 
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is : " All persons born or naturalized in the United States, and 
subject to the jurisdiction thereof, are citizens of the United 
States," etc. Does this mean that United States citizenship 
attaches, on the one hand, to every individual born subject to 
the national jurisdiction ; and on the other, only to individuals 
born subject to that jurisdiction ? If so, the door is opened to 
the claim, first, that the Indians are citizens ; for, as already 
pointed out, an act passed in 1885, giving to the courts of the 
territories and of the United States jurisdiction over offences com- 
mitted by the Indians against each other, has recently been up- 
held by the United States Supreme Court ; 1 and, to the claim, 
second, that children born abroad of citizens of the United States 
are not themselves citizens ; for such children are not born " sub- 
ject to the jurisdiction of the United States." The question 
whether or not the language of the fourteenth amendment defin- 
ing citizenship of the United States is to be construed literally 
and strictly remains as yet undetermined. The United States 
Supreme Court has not pronounced upon it, and meanwhile 
opinions differ. Says Mr. A. C. Freeman, editor of the Ameri- 
can Decisions .- 2 

By the common law, all children born abroad are citizens of the 
United States if their fathers were at the time American citizens. . . . 
But such children would not now be citizens if the fourteenth amend- 
ment is held to furnish an exhaustive and comprehensive definition of 
citizenship. That it does furnish such a definition is intimated by Mr. 
Justice Miller in the Slaughter House cases and by Mr. Justice Field 
in his dissenting opinion in the same cases. . . . This construction is 
certainly unfortunate, but perhaps it is the only one which can be 
adopted. 

1 In the case of Elk vs. Wilkins, decided in 1884, the United States Supreme Court 
held that an Indian, who was born a member of a tribe and who had never been taxed, 
was not a citizen of the United States within the meaning of the fourteenth amend- 
ment. The opinion, which was by Mr. Justice Gray, goes the length of asserting that 
a person born in the United States and born a member of an Indian tribe is not born 
" subject to the jurisdiction of the United States." From this opinion, as also from 
the judgment of the court, Justices Harlan and Wood strongly dissented. Since 
United States vs. Kagama, decided in 1886, the words, "subject to the jurisdiction of 
the United States," as applied to the Indians, must, it would seem, receive a more 
inclusive interpretation than was before given them. 

2 Note to Ludlam vs. Ludlam, 84 Am. Dec. 212. 
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Says Mr. Justice Field in In re Look Tin Sing : 1 " Only those 
thus subject [to the jurisdiction of the United States] by their 
birth or naturalization are within the terms of the [fourteenth] 
amendment." Mr. Benjamin Abbott, however, thinks differ- 
ently from Mr. Freeman and Judge Field and remarks as 
follows : 

All persons born or naturalized in the United States, and subject 
to the jurisdiction thereof, are citizens of the United States and of the 
state wherein they reside. This appears at first sight as if it were in- 
tended as an exhaustive delineation of the persons who are citizens, so 
that no person not included in the description can be deemed to be 
one. And this effect has sometimes been imputed to it. We think, 
however, it ought not to be so understood. ... All children hereto- 
fore born or hereafter born out of the United States, whose fathers were 
or may be at the time of their birth citizens of the United States, except 
children of fathers who never resided in the United States (acts of 
April 14, 1802, and Feb. 10, 1855), and any woman married to a citi- 
zen (act of Feb. 10, 1855) are declared to be citizens. 2 

Likewise contends Dr. Francis Wharton : 

The term " subject to jurisdiction " must be construed in the sense in 
which the term is used in international law as accepted in the United 
States as well as in Europe. And by this law the children born abroad 
of American citizens are regarded as citizens of the United States, with 
the right, on reaching full age, to elect one allegiance and repudiate the 
other, such election being final. 3 

Should the literal and strict construction of the language of the 
fourteenth amendment defining United States citizenship be 
finally held to be the correct one, the law of the United States 
respecting citizenship would undoubtedly be at variance with 
the principles both of the common law and of international law 
as set forth in the paragraph introductory to this article. 

But the question : Who are citizens of the United States ? is 
not the only question debated before the adoption of the four- 
teenth amendment which survived to later years. The ques- 
tion involved with it, namely: What are the privileges and 

1 S. C. 21 Fed. Rep. 905. 2 Law Dictionary, vol. I, pp. 225, 226. 

3 Conflict of Laws, sec. 10. 
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immunities of citizens of the United States ? likewise survived. 
This question, however, received an answer from the Supreme 
Court of the United States in the Slaughter House cases, 
decided in 1873, and is therefore no longer open in the same 
sense with the question first referred to. By the Slaughter 
House decision the privileges and immunities appurtenant to 
citizenship of the United States were determined to be differ- 
ent and distinct from those appurtenant to state citizenship. 
The latter were described as those privileges and immunities 
which are fundamental in character ; 

Which belong of right to the citizens of all free governments and which 
have at all times been enjoyed by citizens of the several states which 
compose the Union from the time of their becoming free, independent 
and sovereign ; . . . [as, for example,] protection by the government ; . . . 
with the right to acquire and possess property of every kind and to pur- 
sue and obtain happiness and safety, subject nevertheless to such restric- 
tions as the government may justly prescribe for the general good of the 
whole. 

In contrast with privileges and immunities such as these, the 
privileges and immunities of citizenship of the United States 
were described as merely those special and limited privileges 
and immunities arising from the special and limited scope, 
under the constitution, of the federal or United States author- 
ity. Examples were given as follows : 

To come to the seat of government to assert any claim upon that 
government, to transact any business with it, to seek its protection, to 
share its offices, to engage in administering its functions. 

Free access to its seaports, through which all operations of foreign 
commerce are conducted ; to the sub-treasuries, land offices and courts 
of justice in the several states. 

To demand the care and protection of the federal government over 
life, liberty and property when on the high seas or within the jurisdic- 
tion of a foreign government. 

To peaceably assemble and petition for redress of grievances. 

The writ of habeas corpus. 

To use the navigable waters of the United States, however they may 
penetrate the territory of the several states. 

To become a citizen of any one of the several states by a bona-fide 
residence therein. 
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That the privileges and immunities of citizenship of the 
United States were not held to include the fundamental rights 
of life, liberty and property was the cause of much criticism of 
the decision in the Slaughter House cases and of earnest protest 
against it. Without these rights, citizenship of the United 
States was deemed by many a status void alike of substantial 
rights and of honor. 

Some idea of the revolutionary lengths to which the United 
States Supreme Court was thought to have gone, in the defini- 
tion of citizenship of the United States given in the Slaughter 
House cases, may be gained from the expressions of Mr. Justice 
Field, Mr. Justice Bradley and Mr. Justice Swayne in their dis- 
senting opinions. Said Mr. Justice Field : 

It [the fourteenth amendment] assumes that there are . . . privileges 
and immunities which belong of right to citizens as such and ordains 
that they shall not be abridged by state legislation. If this inhibition 
has no references to privileges and immunities of this character, but 
only refers, as held by the majority of the court in their opinion, to such 
privileges and immunities as were before its adoption specially designated 
in the constitution or necessarily implied as belonging to citizens of the 
United States, it was a vain and idle enactment, which accomplished 
nothing and most unnecessarily excited Congress and the people on its 
passage. With privileges and immunities thus designated or implied no 
state could ever have interfered by its laws, and no constitutional pro- 
vision was required to inhibit such interference. . . . But if the amend- 
ment refers to the natural and inalienable rights which belong to all citi- 
zens, the inhibition has a profound significance and consequence. 

Said Mr. Justice Bradley : 

I think sufficient has been said to show that citizenship is not an 
empty name, but that, in this country at least, it has connected with it 
certain rights, privileges and immunities of the greatest importance. 
And to say that these rights and immunities attach only to state citizen- 
ship, and not to citizenship of the United States, appears to me to evince 
a very narrow and insufficient estimate of constitutional history and the 
rights of men, not to say the rights of the American people. 

Said Mr. Justice Swayne : 

The privileges and immunities of a citizen of the United States include, 
among other things, the fundamental rights of life, liberty and property, 
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and also the rights which pertain to him by reason of his membership 
of a nation. . . . Without . . . authority [to secure the above enu- 
merated rights and privileges] any government claiming to be national 
is glaringly defective. The construction adopted by the majority of my 
brethren is, in my judgment, much too narrow. It defeats by a limita- 
tion not anticipated the intent of those by whom the instrument was 
framed and of those by whom it was adopted. To the extent of that 
limitation, it turns, as it were, what was meant for bread into a stone. 

That the decision in the Slaughter House cases defeated by 
a limitation not anticipated the intent of those by whom the 
fourteenth amendment was framed is doubtless true. The fact 
that Mr. Trumbull's interpretation of the scope of citizenship 
of the United States — an interpretation rejected by the court 
in these cases — was acquiesced in by virtually the whole of 
Congress shows it to be so. What the Supreme Court did by 
the Slaughter House decision was so to take advantage of the 
wording of the fourteenth amendment, in certain clauses, as to 
preserve to the several states at least some of those powers 
which they had for eighty years possessed, and without which 
their very existence, in any considerable sense, must terminate. 

Said Mr. Justice Miller, giving the opinion of the court : 

Was it the purpose of the fourteenth amendment, by the simple 
declaration that no state should make or enforce any law which shall 
abridge the privileges and immunities of citizens of the United States, to 
transfer the security and protection of all the civil rights which we have 
mentioned [i.e. of personal security, personal liberty and private property] 
from the states to the federal government ? And where it declared that 
Congress shall have the power to enforce that article, was it intended to 
bring within the power of Congress the entire domain of civil rights 
heretofore belonging exclusively to the states ? All this and more must 
follow, if the proposition of the plaintiffs in error be sound. . . . The 
argument, we admit, is not always the most conclusive which is drawn 
from the consequences urged against the adoption of a particular con- 
struction of an instrument. But when, as in the case before us, these 
consequences are so serious, so far-reaching and pervading, so great a 
departure from the structure and spirit of our institutions ; when the 
effect is to fetter and degrade the state governments by subjecting them 
to the control of Congress ; . . . when in fact it radically changes the 
whole theory of the relations of the state and federal governments to 
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each other and of both these governments to the people; the argu- 
ment has a force that is irresistible in the absence of language which 
expresses such a purpose too clearly to admit of doubt. 

The stress laid by the court in the Slaughter House cases 
upon the distinct and separate character of citizenship of the 
United States and citizenship of a state suggests a query not 
raised or considered in those cases, viz.: Recognizing it as a 
fact that a person can be a citizen of the United States and at 
the same time not be a citizen of a state, is the converse of the 
proposition true ? Can a person be a citizen of a state and at 
the same time not be a citizen of the United States ? In other 
words, is it true, necessarily, that a citizen of a state is ipso facto 
a citizen of the United States ? Let Mr. Benjamin Abbott 
reply. He says : 

If citizenship can, since the fourteenth amendment, be forfeited, as 
unquestionably it might be before ; if a loss of citizenship may be im- 
posed by a statute as a penalty for an offence ; it would seem that, under 
possible legislation, a person convicted under an act of Congress im- 
posing disfranchisement might cease to be a citizen of the Union, yet, 
because the offence was against the United States alone or because there 
was no corresponding penal law in his state, he might be deemed to 
continue a citizen of the state. 1 

But is it not possible in another way for a person to be a 
citizen of a state without being a citizen of the United States ? 
Is it not within the power of a state to grant to an alien residing 
within its limits all the rights and privileges enjoyed by its 
native-born or naturalized citizens, so far as such rights and 
privileges are under the control of that state, — in other words, 
to naturalize an alien to the extent of its own exclusive jurisdic- 
tion ? If so, he would be a citizen of that state, yet not a citi- 
zen of the United States ; for he could only become the latter 
by complying with the requirements of some uniform rule of 
naturalization prescribed by the United States. Said the United 
States Supreme Court, through Chief Justice Taney, in the 
Dred Scott case : 

1 Law Dictionary, vol. I, p. 226. 
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We must not confound the rights of citizenship which a state may 
confer within its own limits and the rights of citizenship as a member of 
the Union. . . . He [a person] may have all the rights and privileges 
of a citizen of a state and yet not be entitled to the rights and privileges 
of a citizen in any other state. . . . Each state may . . . confer them 
[i.e. the rights and privileges of state citizenship] upon an alien or any 
one it thinks proper, or upon any class or description of persons, yet he 
would not be a citizen in the sense in which that word is used in the 
constitution of the United States, nor entitled to sue as such in one of 
its courts, nor to the privileges and immunities of a citizen in the other 
states. The rights which he would acquire would be restricted to the 
state which gave them. ... No state since the adoption of the consti- 
tution can by naturalizing an alien invest him with the rights and privi- 
leges secured to a citizen of a state under the federal government, 
although, so far as the state alone was concerned, he would undoubtedly 
be entitled to the rights of a citizen and clothed with all the rights and 
immunities which the constitution and laws of the state attached to that 
character. 

But lest the preceding opinion from the Dred Scott case be un- 
favorably regarded by some on account of its source, a brief 
passage from Mr. John M. Pomeroy's Constitutional Law (para- 
graph 390) will be quoted. It is as follows : 

While it is settled, then, upon principle, authority and continuous 
practice, that the Congress of the United States has exclusive authority 
to make rules for naturalization, it must not be understood that the states 
are deprived of all jurisdiction to legislate respecting the rights and duties 
of aliens. They may permit or forbid persons of alien birth to hold, ac- 
quire or transmit property ; to vote at state or national elections, etc. 
These capacities do not belong to United States citizenship as such. 
Congress would transgress its powers were it to assume to make rules 
upon these subjects. 

It is a question of some speculative interest, whether citizen- 
ship of the United States, as denned in the Slaughter House 
cases, existed prior to the adoption of the fourteenth amend- 
ment to the constitution or was created by it. If the views of 
Mr. Calhoun or of Mr. Curtis as to the scope of citizenship of 
the United States were, at the time expressed, well founded, 
citizenship of the United States was created by the fourteenth 
amendment. For, according to the views of each of these dis- 
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tinguished men, local citizenship was the sine qua non of citizen- 
ship of the United States ; whereas, according to the definition 
in the Slaughter House cases, there may be citizenship of the 
United States without any local citizenship whatever. Mr. 
Reverdy Johnson gave pointed expression to the views of those 
who, following out Calhoun and Curtis, deemed the fourteenth 
amendment to have created citizenship of the United States, 
when he said : 

I am, however, by no means prepared to say, as I think I have inti- 
mated before, that being born within the United States, independent of 
any new constitutional provision on the subject, creates the relation of 
citizen to the United States. 1 

The great weight of opinion, however, is to the effect that 
citizenship of the United States was not created but simply 
declared by the fourteenth amendment. Mr. Howard and Mr. 
Trumbull both so contended in the Senate ; likewise Mr. Hen- 
derson, of Missouri, who said : 

Those persons who are to be made citizens by this amendment are 
the persons and none others who have ever been citizens of the United 
States, under a fair and rational interpretation of the constitution, since 
its adoption in 1789 [sis].* 

It may properly be observed, in concluding, that there doubt- 
less never has been a time in the history of the government 
when a person not either a negro or an Indian, born within 
the United States, whether a citizen of some state or territory 
or not, could not in a just case have secured for himself for the 
asking the protection of the federal power in his rights of safety 
and property, at least upon the high seas or in a foreign country. 
If so, citizenship of the United States, as now authoritatively 
denned, was not created by the fourteenth amendment to the 
constitution, but has always existed since the adoption of the 

constitution itself. 

Irving Berdine Richman. 

1 Congressional Globe, 1st Sess. 39th Cong. p. 2893. 2 Hid. p. 3033. 



